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PER CURI AM

M chael Bernard Murry pled guilty to possession of a
firearm by a convicted felon, in violation of 18 US. C
88 922(g)(1) and 924(a)(2) (2000). The district court sentenced
himto sixty-five nonths in prison. Mirry appeal ed his sentence,
chal l enging the district court’s decision to enhance his sentence

under U.S. Sentencing Guidelines Manual § 2K2.1(b)(5) (2002), on

the ground that he possessed a firearmin connection w th another
felony offense. Initially, we affirmed Murry’s sentence. Before
the mandate issued, however, Mirry filed a petition for panel

reheari ng based on Blakely v. Washington, 124 S. C. 2531, 2537

(2004) (holding that maxi mum sentence court can inpose nust be
based solely on facts “reflected in the jury verdict or admtted by
the defendant”), and in anticipation of the Suprenme Court’s

decision in United States v. Booker, 125 S. C. 738 (2005), which

was argued in the Suprenme Court the sane day this court issued its
original opinion in this case. Because Booker constitutes an
i nterveni ng change in | aw bearing on the outcone of this appeal, we
grant rehearing, vacate Mrry’'s sentence, and remand for
resent enci ng.

Murry’s sentence included an enhancenent under USSG
8§ 2K2.1(b)(5) based on the court’s findings at sentencing that
Murry possessed the firearmin connection with another felony. In

Booker, the Suprenme Court held that the federal sentencing



gui deli nes schene, under which courts were required to inpose
sent enci ng enhancenents based on facts found by the court by a
pr eponder ance of the evidence, violated the Si xth Arendnent because
of its mandatory nature. 1d. at 746 (Stevens, J., opinion of the
Court). Although Murry did not raise the Sixth Amendnment chal | enge
at sentencing, this court has held that a nandatory enhancenent
based on facts supported by a preponderance of the evidence

constitutes plain error warranting correction. United States v.

Hughes, 401 F. 3d 540, 546-48 (4th Cr. 2005).

In Iight of Booker and Hughes, we find that the district
court plainly erred in sentencing Murry and that the error warrants
correction. Therefore, we vacate Miurry’ s sentence and remand for
proceedi ngs consi stent with Hughes. W di spense with oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the
deci si onal process.

VACATED AND REMANDED




